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What is happening on the claims side 


It has been recorded in many recent publications that due to the disruption that 
COVID-19 has created in the construction industry in 2020, and so far in 2021, in 
certain locations the amount of disputes have doubled in comparison with 
previous years. 

Experience on claims and dispute resolution should be at the forefront of many 
companies’ priorities in order to move on. This is especially correct for forensic 
schedule analysis. 


It is a given that COVID has been a disruptive event, however, in complex 
scenarios where force majeure clauses and related exclusions are in place, 
Contractors will have to find the best possible solutions to resolve direct and 
knock-on delays associated with the pandemic (e.g. affected procurement 
processes, affected financials, affected availability of resources, affected site 
HSE procedures, and the list goes on), and quite importantly, ways to protect 
their cash flow. 


Construction Industry 


Similarly, the construction industry as a whole will require all stakeholders to work 
together to find the best solutions to mitigate the negative consequences of the 
pandemic as much as possible. This all sounds very reasonable, but in 
circumstances where the relationship between the companies was not in a good 
place before the pandemic started, will not necessarily find a clear and easy path 
to resolve the new problems generated on the back of COVID. 


Insurance Claims — Delay to Start Up (DSU) 


We are aware that many new insurance policies, even on Delay to Start Up 
cases, will exclude COVID related claims, however, a forensic eye would be 
required in order to ascertain the conditions and status of a project before 
COVID, and ascertain if a project was already in delay before COVID, and under 
what circumstances the project would have been completed ‘but for COVID. 


Manufacturing affecting Construction 


There will be claims due to breach of contract on the back of COVID related 
delays during the manufacturing and delivery of, for example, equipment for large 
energy sites. Needless to say, a power plant cannot generate power without 
turbines, generators, transformers, and other complex long lead items. This 
would in turn lead to potential penalties for not producing power into the 
contracted grid, and could in turn lead to power supply issues. We can now see 
the knock-on effect on the back of COVID related delays. 


It is also certain that since the litigation volumes have doubled in certain 
locations, that delays in these processes (which are inherently slow, even 
Alternative Dispute Resolution) will have their own knock on effect on the projects 
when contractors run out of ‘steam’. For instance, in cases where a contractor 
abandons a plant, the re-work required by the plant owner becomes both 
cumbersome and uncertain. This itself could generate more anxiety, more 
complications, and in turn, more delays. 


Shipping 


Simply put by the United Nations Conference on Trade and Development 
(UNCTAD): 


“The pandemic has sent shockwaves through supply chains, shipping networks 
and ports, leading to plummeting cargo volumes and foiling growth prospects” 
Source: httos://unctad.org/news/covid- 19-cuts-global-maritime-trade- 
transforms-industry 


Oil and Gas Industry 


If we go to the Oil and Gas industry specifically, since the first period of the 
pandemic in March 2020, it suffered the lowest crude oil prices since the late 
1990’s. 


With an industry that was already recovering from the 2015 low oil prices, 
learning, and adapting to numerous environmental policies and CO, emission 
regulations, the pandemic certainly has had its effect. Of course, the use of 
hydrocarbons as a source of energy will continue for various decades, and the 
recent recovery of the oil prices will provide a much needed impulse. 


Nuclear Industry 


However, we wonder what is going to happen with the nuclear industry. 

An article by MIT mentions that: 

“For decades, the cost of building a nuclear power plant in the United States has 
been far higher than projected—one factor that has limited the expansion of this 
carbon-free electricity source. MIT researchers have developed tools that 
industry personnel can use to improve their cost projections and to predict how 
design changes will affect overall costs” 

Source: https://energy.mit.edu/news/building-nuclear-power-plants/ 





Importance of forensic delay analysis 


If we combine the elevated capital costs of nuclear plants, with the excessive and 
unplanned expenditure incurred by companies during COVID-19, we can all 
foresee a delay to start new projects, a delay to complete current projects, 
potential energy related bankruptcies, and certainly some contract cancellations. 


